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TOBACCO RETAILER ORDINANCE — VERSION E (O-2008-34)

References: Manager’s Report to the Committee on Public Safety and Netghborhood Services,
dated April 7, 2005, “Proposed Police Permit for Tobacco Sales in San Diego,”
report number 05-091, with attachments

City Attorney Report to the Committee on Public Safety and Neighborhood
Services, dated April 7, 2005, “Tobacco Ordinance,” with attachments

City Attorney Supplemental Report to the Committee on Public Safety and
Neighborhood Services, dated April 8, 2005, “Proposed Tobacco Retailer
Ordinance,” with attached Draft Ordinance “Version B”

City Attorney Report to the Committee on Public Safety and Neighborhood
Services, dated June 29, 2006, “Tobacco Retailer Ordinance,” with attached Draft
Ordinance “Version C” ‘

City Attorney Report to the Honorable Mayor and City Council, dated March 23,
2007, “Tobacco Retailer Ordinance — Version D,” with Exhibit A, and proposed
Ordinance Version D

City Attorney Supplemental Report to the Honorable Mayor and City Council,
dated May 4, 2007, “Tobacco Retailer Ordinance, Version D — Updated Costs,”
with Exhibit B

Report of the Independent Budget Analyst, IBA Report 07-85, dated September 7,
2007, “Tobacco Retailer Ordinance ~ Version D”

REQUESTED ACTION

APPROVE PROPOSED TOBACCO RETAILER ORDINANCE -~ VERSION E — AN
ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF THE SAN DIEGO MUNICIPAL
CODE BY ADDING DIVISION 45, SECTIONS 33.4501 TO 33.4519, TITLED “PERMITS
FOR TOBACCO PRODUCTS SALES,” RELATING TO REQUIREMENTS FOR A POLICE
PERMIT FOR TOBACCO RETAILERS
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INTRODUCTION

There are numerous federal, state, and local laws that address the use and sale of tobacco
products. For decades, medical professionals and health advocates have publicized the risks
associated with tobacco use. More recently, the public has been made aware of the dangers of
second-hand smoke. Smoking is now prohibited in the workplace, in restaurants and bars, and in
other public places. Recently, the City of San Diego banned smoking in parks and on beaches.

Now, after years of working with stakeholders, the City Attorney asks that you approve
the Tobacco Retailer Ordinance. The ordinance is intended to discourage violations of laws
prohibiting the sale or distribution of tobacco products to minors to protect their health, safety,
and welfare.

DISCUSSION

In 2003, Assembly Bill 71 created a state licensing program for the sale of tobacco
products. Also known as the Cigarette and Tobacco Products Licensing Act of 2003, AB-71
requires distributors and wholesalers of tobacco products to obtain a license at an annual cost of
$1,000. The law is “intended to stem the tide of untaxed purchases and illegal sales of cigarettes
California loses approximately $238 million each year in unpaid cigarette taxes.” * In addition to
requiring a state license, the law includes recordkeeping requirements, inspection provisions,
criminal and civil penalties, and other provisions controlling the sale of cigarettes and tobacco
products. The State Board of Equalization, the Office of the Attorney General, and any law
enforcement officer in the state may enforce the state law. AB-71 also provides express authority
for local governments to adopt their own ordinances to provide for the suspension or revocation
of a local license for any violation of a state tobacco control law.

It is apparent that the state licensing law is more concerned with collecting tax revenue,
than in stemming the tide of sales of tobacco products to minors. Attached is a proposed Tobacco
Retailer Ordinance, O-2008-34, designated Version E to distinguish it from previous versions.
This ordinance reflects the efforts of years of work to bring stakeholders together, resulting in
agreement on some important issues, while compromising on others. What is not compromised
in this ordinance 1s the focus on prevention of the illegal sale of tobacco to minors, and the need
to protect them from the harm of using tobacco products.

This ordinance has evolved from those proposed in 2005 (original draft ordinance and
Version B) and 2006 (Version C). Previous versions of the ordinance provided for administration
and enforcement to be handled by the City Treasurer and Chief of Police, respectively. Previous
versions of the ordinance were criticized for lacking proactive enforcement and having a permit
fee that was set too low to deter illegal tobacco sales.

'Board of Equalization website at http://www.boe.ca.gov/invest/ciotoblicact. htm
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